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IN THE COURT OF SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),

DHUBRI
G.R. Case No.315 of 2013
U/S 341/294/325/34 IPC

STATE OF ASSAM

-VS.-

1. JAYKISHOR SAH &
2. PROBHU SAH

……...ACCUSED PERSONS

PRESENT: - SMTI. SANGITA HALOI, L.L.M., A.J.S.
SUB-DIVITIONAL JUDICIAL MAGISTRATE(S),
DHUBRI.

FOR THE STATE: - MR. R. K. ROY, LEARNED A.P.P.

FOR THE ACCUSED: - MR. S. C. RAY, LEARNED ADVOCATE

EVIDENCE RECORDED ON :- 08.06.2018, 21.01.2019 & 
    09.08.2019.

ARGUMENT HEARD ON :- 25.10.2019
JUDGEMENT DELIVERED ON :- 04.11.2019.

J U D G M E N T

1. In this case accused Jaykishor Sah and one other are facing trial for the

case filed by the informant Ram Barman, u/s 341/294/325/34 I.P.C. 

2. The brief of the prosecution story as revealed from the F.I.R. inter-alia is

that  on 09.01.2013,  at  about  2:00  PM.,  at  village Uttar  Raipur  Part-I,

while the informant was proceeding towards his home from Line Hotel,

on the way, over PWD road, the accused persons had restrained him and

started  abusing  him  using  filthy  language.  Thereafter,  the  accused

persons  had  assaulted  him  with  wooden  “Battam”.  As  a  result,  the

informant had sustained grievous injury on his left leg. Accused persons

further  had  threatened  him  with  dire-consequences.  Hence,  the

informant filed the case. 

3. On receipt of the Ejahar the Officer-in-Charge of Golakganj P.S. registered
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the  case  vide  Golakganj  P.S.  Case  No.17/13,  u/s  294/341/325/506/34

I.P.C. and S.I. Chandra Kr. Kalita was endorsed to investigated the case.

During  the  course  of  investigation,  the  I.O.  visited  the  place  of

occurrence, recorded the statement of the witnesses. After completion of

investigation,  the  I.O.  has  submitted  the  charge-sheet  against  the

accused u/s 341/294/325/34 I.P.C.  and was forwarded the case to the

court for trial. 

4. On receipt of summons the accused persons appeared before the court.

Copies of  relevant  documents  were furnished to  the accused persons

under section 207 of Cr.P.C. My learned predecessor after hearing the

learned counsel for both the sides and on finding sufficient materials to

presume that the accused persons have committed offences punishable

under section  341/294/325/34 IPC, the charges of offences punishable

under the said sections were framed, read over and explained to the

accused persons to which they pleaded not  guilty  and claimed to be

tried.

5. In support of his case, prosecution examined as many as six numbers of

witnesses.  After  closure  of  prosecution  evidence,  statements  under

section 313 of Cr.P.C. were recorded of the accused persons, which were

of total denial. Defence side did not examine any witness.

6. Heard the argument put forwarded by the learned Counsel for both the

sides as well as gone through the evidence available on record.

7.  Points for determination.

i) Whether  the  accused  persons,  on  09.01.2013,  at

about  2:00  PM.,  at  village  Uttar  Raipur  Part-I,  in

furtherance  of  their  common  intention,  wrongfully

restrained the informant and thereby committed the

offence punishable u/s 341/34 IPC?

ii) Whether the accused-persons on the same date, time

and place  in furtherance of their common intention,
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uttered  filthy  languages  upon  the  informant  in  a

public place which caused annoyance to others and

thereby committed the offence punishable u/s 294/34

IPC?

iii) Whether the accused persons on the same date, time

and place,  in furtherance of their common intention,

voluntarily caused grievous hurt to the informant and

thereby committed the offence punishable u/s 325/34

IPC? 

DISCUSSION, DECISION AND REASONS THEREOF:-

8. I  have  gone  through  the  evidence  on  record  and  heard  the  learned

counsels  of  both sides and I  shall  now discuss and decide the points

formulated. 

EVIDENCES

9. In  this  case  the  informant  Ram Barman was  examined as  PW-1,  one

Shyam Dai Shah @ Rabidas was examined as PW-2, one Tapashi Saha

was examined as PW-3, one Tultuli Rabidas was examined as PW-4, M.O.

Dr. Nur Islam Ahmed was examined as PW-5 and I.O.  Chandra Kumar

Kalita was examined as PW-6.

10.PW-1, Ram Barman, deposed that he is the informant of this case. Ext.1

is the FIR lodged by him and Ext.1(1) is his signature. Accused persons

are known to him. The incident took place in the year 2013, at around 12

O’clock (Noon),  while he was walking on the street  by speaking over

phone, suddenly, the accused persons started assaulting him and had

broken his left leg. As a result, he had sustained serious injuries in his left

leg. Thereafter, he was taken to Golakganj PHC by his brother and after

which, he was referred to Civil Hospital, Dhubri. 

During cross-examination he said that he does not know what is written

in the Ejahar as it was written by one Anil Sah. He had not conducted any
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treatment on the day of incident. The place of occurrence is a busy road

where many vehicles and people are continuously moving. He had no

relation  with  the  accused  persons.  He  stated  that  he  was  not  under

influence  of  intoxication  at  the  time  when  he  was  assaulted  by  the

accused  persons.  There  were  many  people  around  the  place  of

occurrence, but, he does not know how many people were present at

that time and nobody came forward to help him. Police came and took

him to the police station and later on to the hospital. He had denied all

the suggestions put forwarded by the defence counsel. 

11.PW-2, Shyamdai Sah @ Rabidas, deposed that he knows the informant of

this case. He knows the accused persons namely Jai kishore Shah and

Provo Shah. The incident took place around 6 years ago, at around 2.00

P.M. On the day of the incident, when the informant was walking in the

street and while talking in his mobile, the accused persons, namely, Jai

Kishore Shah and Provo Shah, have restrained him in front of their house

on the road and have assaulted him with bamboo and wooden sticks in

his left leg. As a result of which the informant, namely, Ram had fallen

down  and  had  sustained  injury  in  his  left  leg  as  it  got  fractured.

Thereafter, accused Jai Khishore had called the police over phone and

after the arrival of the police accused Jai Kishore had stated that victim

Ram had made with an accident. He was present in front of his house

and had witnessed the incident.

During cross-examination he said  that  there is  no house between his

house  and  the  house  of  the  accused  persons  and  the  distance  is

approximately 50 meters. The accused persons are his nephews. They

are not in good terms with the accused persons since a long time. They

are having dispute related to land. Their father had obtained possession

over their land by handing over Rs.500/- when they were small and since

then they are not in good terms with the accused persons. At the time of

the incident, he was in his house. He went to the place of occurrence and

insisted the accused persons not to assault the informant. There were

many  people  present  at  the  time  of  incident,  but,  he  cannot  named
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anyone of them. Also he cannot say who had gathered at the time of the

incident. He knows the informant from a prior point of time and he works

in the tea stall. He cannot say whether the informant was drunk at the

time of incident, as he did not go near him and he was standing in front

of his house in the road. He had denied all the suggestions put forwarded

by the defence counsel. 

12.PW-3, Tapashi Saha, deposed that she does not know the informant. She

knows the accused persons, namely, Jai kishore Shah and Provo Shah.

The incident took place around 3/4 years ago, at around 1.30/ 2.00 P.M.

On the day of the incident, when she had returned from her work, she

came to know that  victim Ram was assaulted by accused Jai  Kishore

Shah  and  Provo  Shah. Her  cross-examination  was  declined  by  the

defence.

13.PW-4, Tultuli  Rabidas, deposed that  she does not know the informant.

She knows the  accused persons,  namely,  Jai  Kishore  Shah and Provo

Shah. The incident took place around five years ago. She does not know

anything about the incident.

This witness was declared hostile by the learned A.P.P.

During cross-examination by the learned A.P.P. stated that the houses of

Jai  Kishore  Shah and Provo Shah are  in  front  of  her  house.  She  had

denied the suggestions that she had deposed falsely before the court for

the interest of the accused persons.

During cross-examination by the learned defence stated that she works

outside her house from 7.00 A.M. to 4.00 P.M. Sometimes she returns

home at 12 P.M., if she is permitted by the person where she works. She

does not know anything about the case and the police did not interrogate

her.

14.PW-5, Dr. Noor Islam Ahmed, deposed that on 09.01.2013, while he was

posted as M.O. at Golakganj B.P.H.C., he examined Ram Barman, aged 28

years male. The patient was escorted & identified by HG-Nazrul Hoque,
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vide Golakganj P.S. G.D. Entry No.240, dated 09.01.2013 and found the

following injury:-

The patient  was  under the  influence  of  alcohol.  Abrasion  in  forehead

(right side), sized 2 x 2 cm. (Aprox.), Laceration over left leg, size 1 x 1

cm. The patient was unable to walk at the time of examination due to

injury.  The  patient  was  referred  to  Dhubri  Civil  Hospital  for  X-ray

examination and further treatment. He had kept the opinion reserved till

receipt  of  the  final  report  of  the  X-ray.  Ext.2  is  the  Medical  Report.

Ext.2(1) is his signature. 

During cross-examination he said that he has  no knowledge who had

mentioned the opinion in the Medical Report. He did not receive any X-

ray report after the patient was referred. Injury may be caused due to

falling over hard substance.

15.P.W.6 Chandra Kumar Kalita deposed that on 10.01.2013 he was posted

at Golakganj P.S. as Second Officer. On that day, he was endorsed with

the investigation of the case. During the course of investigation I  has

visited  the  place  of  occurrence,  prepared  sketch  map,  recorded  the

statement  of  the  complainant  and  the  witnesses.  On  09.01.2013  the

victim was already referred to Golakganj BPHC for medical examination.

Later  he  was  taken  to  Dhubri  Civil  Hospital  for  X-Ray  and  further

examination. Later, on the basis of the discharged slip submitted by the

victim, he has collected the Medical Examination Report of the victim.

Thereafter,  he  had  arrested  the  accused  persons,  who  were  later

released on bail as the sections are bailable in nature. After completion

of investigation, he has submitted charge sheet u/s. 341/294/325/34 of

IPC against the accused persons. Ext.3 is the Charge-Sheet, Ext. 3(1) is

his signature.

During  his  cross  examination  he  stated  that  there  are  residences  of

Ranjit  Rabidas,  Chandra  Desa,  Pratiraj  Rabidas,  Rajen  Rabidas  and

Sudama  Rabidas,  but  he  has  not  found  them  during  the  course  of

investigation.  The place of occurrence is a road. He said that PW-1/Ram
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Barman stated before him that he was under the influence of alcohol at

the time of incident. He deposed that PW-2/Shyamdai Sah @ Rabi Sah

did not state before him that he was confined over the road, but said that

he was taken inside the house of the accused. He said that PW-2 did not

state before him that accused Jaykishor called police and after arrival of

police he stated that victim met with an accident. He stated that PW-2

did not state before him that informant fell down and fractured his leg.

He admitted that he had not accompanied the victim for X-ray. He also

admitted  that  he  has  not  submitted  any  requisition  in  Dhubri  Civil

Hospital for report. He denied the suggestion that the medical report is

false one. He also denied the suggestion that he has not investigated the

case properly. 

 APPRECIATION OF EVIDENCES

16.Before going into the appreciation of evidence I would like to reiterate

the fact mentioned in the F.I.R. which shows that the incident took place

on 09-01-2013 at about 2.00 P.M. The informant/P.W.1 alleged that while

he was going home from hotel then the accused persons restrained him

near the house of the accused persons and assaulted him with a wooden

battam. As a result he had got severe injuries in his left leg. To prove the

said  allegation  mentioned  in  the  FIR  the  prosecution  examined  six

numbers  of  witnesses  which  includes  the  medical  officer  and  the

investigating officer. 

17.On going  through the  evidence of  P.W.1  it  is  seen that  he could  not

mention the date of incident. However, he had approximately mentioned

that the incident happened about six years back at about 2.00 P.M. He

stated that on the date of  incident both the accused persons started

assaulting him with wooden battam, as a result he got fracture injuries in

his left leg.

18.At  this  point I  have  given  due  consideration  to  the  Exhibit-2/medical

report exhibited by medical officer/P.W.5. During the evidence of P.W.5 he

admitted that he did not fill-up the opinion in the medical  report.  He
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stated  that  he  had  kept  the  opinion  reserved  for  consideration  after

perusing X-ray report. However, during cross examination he admitted

that he did not receive any X-ray report of the victim. The prosecution

also  examined  the  I.O./P.W.6  and  he  also  admitted  that  he  had  not

accompanied the victim for any X-ray. Thus, from the evidences of P.W.5

and P.W.6 it becomes clear that the there is no evidence regarding the

fact  that  the  victim  conducted  X-ray  for  his  alleged  injury.  The

prosecution has also failed to produce or exhibit any X-ray report in this

case. However, in the medical report the M.O had mentioned the fact

that “the patient was under the influence of alcohol”. But the P.W.1 being

the victim had totally denied the fact that he was under the influence of

alcohol. P.W.6 being the I.O. admitted that P.W.1 had stated before him

that he was in a drunken state at the time of incident. But, P.W.1 had

suppressed the said point during his evidence. 

19.Now coming to the other evidences available on record, the prosecution

examined  one  Shymal  Dai  Shah  @ Rabi  Das  as  P.W.-2  and  from his

evidence  it  becomes  clear  that  he  is  the  relative  of  the  accused.

However, he admitted that owning to some personal dispute he was not

having good terms with the accused persons. Since there is element of

enmity between him and the accused persons, in my considered opinion

his evidence needs to be scrutinized with utmost care. He stated that on

the day of incident he had seen the victim walking in the street while he

was talking in the phone and at that time the accused persons restrained

him and assaulted him causing injuries in his left leg. He further stated

that the accused Joy Kishore Shah had called the police over phone and

on their arrival the accused persons informed the police that the victim

met with an accident. According to P.W.-2, he had seen the incident. At

this  point,  I  have  once  again  gone  through  the  testimony  of  P.W.1

whereby during his cross examination he has stated that no one came

forward to help him. But the P.W.-2 stated that he went to the place of

occurrence and insisted the accused not to assault the informant/victim.

Thus, the evidence of P.W.-1 and P.W.-2 had clearly contradicted to each

other on the vital point that the P.W.-2 had seen the incident or he was
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present in the place of occurrence. It is further seen from the evidence of

P.W.-2 that he had seen the accused calling the police, however P.W.-1

did not mention anything regarding the fact that the accused persons

called police to the place of occurrence. 

20.The prosecution also examined two independent witnesses i.e.,  P.W.-3

and P.W.-4 but out of them P.W.-3 had given hearsay evidence and P.W.-4

was declared as a hostile witness by the prosecution side. Hence, their

evidences have not supported the prosecution version in any manner.

21.From the above discussion, it is seen that there are some contradictions

in the evidence of prosecution witnesses regarding the presence of eye

witnesses in this  case.  The defence side has taken the plea that  the

victim has sustained injury as he was chased by one woman whom he

had  intimated  with  obscene  indication  standing  nearby  the  roadside.

Though P.W.-1 had denied the said allegation made by the defence side,

however he could not explain as to why he had not undergone treatment

on the day of incident itself. During his cross examination he admitted

that  he  had  not  undergone  any  treatment  on  the  very  day  of  the

incident. Generally, if a person’s leg is fractured in any incident, then he

would immediately take medical treatment. I find no ground as to why

they did not go for medical treatment on the same day. But, the exhibit-2

mentioned the day of the examination as 09-01-13 itself however, the

testimony of P.W.-5 makes it clear that he did not give any finding or

opinion in this case. The prosecution also failed to produce any further

medical report in this case. 

22.Stitching  everything  together,  it  appears  to  me  that  the  prosecution

witnesses  are  not  sufficient  to  prove  that  the  accused  persons  have

restrained the victim and also assaulted him causing grievous hurt. The

prosecution has also failed to examine any of the independent witnesses

who were  present  in  the place of  occurrence.  Though the P.W.-2 was

examined  as  an  eye  witness  /  independent  witnesses,  however  his

evidence was not supported or corroborated by the witnesses including

the P.W.-1 himself. Admittedly, P.W.-2 was not having good terms with the
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accused persons. Hence, in absence of corroboration I do not find it safe

to decide the solely case on the basis of his evidences.

23.It  is  already  discussed in  the  ongoing  paragraph  that  at  the  time  of

incident  the  victim was  under  the  influence  of  alcohol.  As  such,  the

prosecution could not substantiate as to why he/P.W.-1 denied the fact

that he was not under the influence of alcohol at the time of incident

whereas  the  medical  report  clearly  shows indicates  that  he was  in  a

drunken state.

24.Since he was under the influence of alcohol and he was walking once the

road, then there may be every reason that he might get the injury to his

fall  over the concrete road. The PW-5 /  M.O.,  also admitted that such

injuries  can  be  caused  due  to  such  fall.  Accordingly,  I  find  that  the

prosecution evidences are not sufficient to prove the guilt of the accused

persons beyond all reasonable doubt. As such, the accused persons are

acquitted from all the accusations.

25.The bail bonds of the accused persons are extended for a period of six

months as per section 437-A Cr.P.C.

26.Given under my hand & seal  of  this Court  and delivered in the open

Court on this 04th day of November, 2019 at Dhubri.

    (SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

        Dhubri.



11

A P P E N D I X

PROSECUTION WITNESSES:

(i) P.W-1  Ram Barman (informant),
(ii) P.W-2 Shyam Dai Shah @ Rabidas,
(iii) PW-3 Tapashi Saha,
(iv) PW-4 Tultuli Rabidas,
(v) PW-5 Dr. Nur Islam Ahmed (M.O.) &
(vi) PW-6 Chandra Kumar Kalita (I.O.).

DEFENCE WITNESSES :

Nil

EXHIBITED DOCUMENTS:

(i) Ext.1 F.I.R.
(ii) Ext.2 Medical Report &
(iii) Ext.3 Charge-Sheet.

(SANGITA HALOI)
Sub-Divisional Judicial Magistrate(S)

     Dhubri.


